
IN THE COURT OF COMMON PLEAS 

MONTGOMERY COUNTY, OHIO 

CIVIL DIVISION 

 

 
 

ARIANNA BROOKS,  

Individually, and on behalf of  

her minor children, AB1 and AB2  :  CASE NO. ______________ 

3208 Rodrick Circle     : 

Orlando, Florida 32824   :  JUDGE: ________________ 

: 

and       : 

:  COMPLAINT 

D’RONTAE BROOKS   : 

Individually, and on behalf of  : 

his minor children, AB1 and AB2  : 

3208 Rodrick Circle     : 

Orlando, Florida 32824   : 

:  JURY DEMAND  

PLAINTIFFS ,    :  ENDORSED HEREON 

: 

vs.      : 

: 

DAYTON CHILDREN’S HOSPITAL : 

1 Children’s Plaza,    : 

Dayton, OH 45404    : 

: 

Serve Statutory Agent:   : 

: 

ACME AGENT, INC.   : 

41 S. High St. #2800    : 

Columbus, OH 43215,   : 

: 

and       : 

: 

KELLY LIKER, M.D.,   : 

1 Children’s Plaza    : 

Dayton, OH 45404    : 

: 

and      : 

: 

ELIZABETH EY, M.D.   : 

1 Children’s Plaza    : 

Dayton, OH 45404    : 

: 
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and      : 

: 

MONTGOMERY COUNTY  : 

CHILDREN SERVICES   : 

3304 N. Main St.    : 

Dayton, Ohio 45405    : 

: 

and       : 

: 

MICHELLE TERRY   : 

c/o Montgomery County   : 

Children Services    : 

3304 N. Main Street    : 

Dayton, OH 45405-2646   : 

      : 

DEFENDANTS.    : 

 

 

Plaintiffs, Arianna Brooks and D’rontae Brooks, for themselves and on behalf of their minor 

children, AB1 and AB2, for their Complaint with Jury Trial Demand Endorsed Hereon (the 

Complaint) against defendants, Dayton Children’s Hospital, Kelly Liker, M.D., Elizabeth Ey, 

M.D., Montgomery County Children Services, and Michelle Terry (collectively, Defendants), 

state and allege the following:  

PARTIES, JURISDICTION, AND VENUE 

1. The incidents giving rise to this action and the subject matter of the Complaint arise out of 

medical treatment, negligence, acts, omissions, and conduct that occurred in Montgomery 

County, Ohio. 

2. Plaintiffs, Arianna Brooks and D’rontae Brooks (Arianna, D’rontae, or collectively, 

Plaintiffs), are the custodial parents of AB1 and AB2 and are individuals who, at all times 

relevant to this action, were citizens of Ohio and residents of Montgomery County, Ohio. 

3.  At all relevant times, Defendant Kelly Liker, M.D. (Dr. Liker), was licensed to and did in 

fact practice medicine in the State of Ohio.  
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4. At all relevant times, Defendant Elizabeth Ey, M.D. (Dr. Ey), was licensed to and did in fact 

practice medicine in the State of Ohio.  

5. Defendant Dayton Children’s Hospital (DCH) is an Ohio non-profit corporation with its 

principal place of business in Dayton, Ohio. 

6. At all relevant times, DCH held itself out to the public, and specifically to Plaintiffs, as a 

children’s hospital providing competent and qualified medical and nursing services, care, and 

treatment, by and through its physicians, physicians in training, residents, nurses, agents, 

ostensible agents, servants, and/or employees.  

7. At all relevant times, Defendant Montgomery County Children Services (MCCS) was county 

government services agency located in Dayton, Ohio. 

8. At all relevant times, MCCS held itself out to the public, and specifically to Plaintiffs, as a 

children’s advocacy agency providing protective services for families and children to 

ultimately protect the unification of families by reasonable efforts. 

9. At all relevant times, Defendant Michelle Terry was employed by MCCS as a Case Manager 

working in Dayton, Ohio.  

10. This court has jurisdiction over this action because the amount in controversy exceeds the 

Court’s jurisdictional minimum, in accordance with R.C. § 2305.01, and Defendants either 

transact business in Ohio or caused tortious injury in Ohio such that the exercise of 

jurisdiction by Ohio courts is consistent with traditional notions of fair play and substantive 

law, in accordance with R.C. § 2307.382. Further, Plaintiffs’ claims arise out of the Ohio 

Revised Code and Ohio common law. 

11. Pursuant to Civ.R. 3(B), venue is proper in Montgomery County, Ohio, because Defendants 

maintain places of business in Dayton, Ohio, which is located in Montgomery County, Ohio. 
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FACTUAL ALLEGATIONS 

The Babies’ Medical History 

12. On March 15, 2021, AB1 and AB2, fraternal twins, were born at 33 weeks gestation to 

Plaintiffs, parents Arianna and D’rontae Brooks. 

13. Arianna had an emergency C-section with the twins due to premature rupture of the 

membranes. 

14. AB1 weighed 3 lbs 14.8 oz at birth, and AB2 weighed 4 lbs 4 oz at birth. 

15. Both babies were admitted to the Neonatal Intensive Care Unit (NICU) and were given 

fortified formula during their stay. 

16. On April 2, 2021, AB2 was discharged from the NICU, and on April 4, 2021, AB1 was 

discharged. 

17. Arianna and D’rontae were taught how to care for preemie babies during the twins’ NICU 

stay.  They were taught how to handle them gently and both were given a cardiopulmonary 

resuscitation (CPR) class. 

18. After the twins returned home, Plaintiffs took both children to all well care visits. 

19. On April 5, 2021, both AB1 and AB2 were seen at Five Rivers Health Clinic (FRHC) Family 

Practice. Dr. Erika Allison examined both children and documented no concerns.  Her exam 

of both babies was unremarkable. Dr. Federic Leeds attested to Dr. Allison’s exam. 

20. On April 20, 2021, both AB1 and AB2 were seen at FRHC Family Practice. Dr. Alexandra 

Sutula examined both children and documented no concerns. Her exam of both babies was 

unremarkable. AB1 presented with cradle cap in eyebrows and front of scalp, which was 

documented as a neonatal benign condition. She ordered a hip ultrasound for AB1 due to her 
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risk factors of being both a twin and breech presentation at birth. Dr. Ann Proulx attested to 

Dr. Sutula’s exam. 

21. On May 7, 2021, AB1 appeared to be choking and appeared to stop breathing. D’rontae 

performed CPR on AB1 (3 chest compressions and 2 breaths) while Arianna frantically 

called 911. By the time EMS arrived to the Brooks’ residence, AB1 had already begun 

breathing spontaneously. EM examined AB1, and there were no concerns for her well-being. 

22. On May 10, 2021, both AB1 and AB2 were seen at FRHC Family Practice. Dr. Allison 

examined both children and documented no concerns.  Her exam of both babies was 

unremarkable. Dr. Denise Griffith attested to Dr. Allison’s exam.  

23. On May 13, 2021, Arianna brought AB1 to the Miami Valley North Hospital Emergency 

Department for concerns with seeing blood on her mouth. Nurse Stacey Kane documented 

that AB1 had reddish saliva on her mouth, AB1 was in no distress, was breathing normally, 

and she was moving and awake in her carrier. Dr. Martin Dunsky examined AB1 and 

documented that she had no signs of trauma. Dr. Dunsky could not find any etiology of the 

blood on AB1’s mouth, and because there were no signs of trauma, nose bleed, or blood in 

her emesis, AB1 was discharged home. 

24. On May 19, 2021, AB1 was seen at DCH for her scheduled hip ultrasound.  Dr. Elizabeth Ey 

read and resulted the ultrasound.  The results were “Normal Study.” 

25. On May 29, 2021, AB1 and AB2 spent their first overnight with their paternal grandmother, 

Shantae Miles. 

26. On May 30, 2021, Plaintiffs picked up the twins from their grandmother around 5:30 p.m., 

transported them home, fed them, and the babies fell asleep. 
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27. On May 30, 2021, around 11:30 p.m. Arianna woke the twins to eat, fed them, and both 

babies fell back asleep. 

28. On May 31, 2021, around 4:00 a.m., Plaintiffs woke the twins again for their feeding. They 

noticed that AB1 was sweating, and Arianna removed the onesie AB1 was wearing. Once 

undressed, Plaintiffs noticed AB1 had a “lump” on her arm, and when they touched it, she 

began to cry. This alarmed Plaintiffs, so the whole family took AB1 to Miami Valley North 

Hospital Emergency Department (Miami Valley) (ED).  

29. The family arrived at the hospital on May 31, 2021, at 5:22 a.m. Buck Monforton, R.N. noted 

that the arm was swollen and hard, her respiratory status was even and unlabored, and AB1 

was in no acute distress. 

30. On May 31, 2021, at 6:19 a.m., a right humerus x-ray was performed, and it showed that 

AB1 had a transverse distal humerus fracture. In addition, and incidentally, multiple rib 

fractures were discovered with the x-ray imaging. 

31. On May 31, 2021, at 6:17 a.m., a chest x-ray was performed to confirm that there were 

multiple rib fractures, which ED Dr. Kindra Engle stated appeared to all be in similar stages 

of healing. 

32. On May 31, 2021, at 6:26 a.m., Miami Valley contacted MCCS about the children and 

informed DCH of the transfer of AB1. MCCS instructed DCH to call MSSC and the police 

once AB1 arrived at DCH.  

33. Dr. Engle transferred AB1 to DCH to receive a full skeletal survey. She requested that 

Plaintiffs take AB2 as well to be evaluated as it was possible that they could have a genetic 

disorder. Plaintiffs were noted to have been completely agreeable to this as they were 

concerned that their children had a genetic disease and were concerned for their health. 
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Plaintiffs were unaware that MCCS and the police had been notified to meet them at DCH 

once AB1 was transferred. 

34. Dr. Engle noted that she did not splint AB1’s arm because she “seem[ed] most comfortable 

when being held by mom without manipulation,” and she worried that the splinting would 

make AB1 more uncomfortable. 

35. Dr. Engel also noted that AB1 was in no respiratory distress, despite multiple rib fractures. 

36. Upon arriving at DCH, Dr. Dan Draznar ordered a reading of AB1’s original X-ray by Dr. 

Elizabeth Ey, a radiologist. 

37. Dr. Ey reviewed the x-ray and documented the number of fractures and concluded that “this 

pattern of findings is consistent with inflicted trauma.” 

38. Dr. Ey never examined the babies, nor did she speak with Plaintiffs. Dr. Ey did not review 

lab results, nor did she have any other information to differentiate a bone disease from abuse, 

and she still documented that the fractures were caused by inflicted trauma. 

39. Dr. Drazner decided that a comprehensive work-up was indicated due to the injuries to check 

for other injuries that are typically found with the “patterns” of abuse. 

40. She ordered Lab work, head CT, abdominal and pelvis CT with contrast and a skeletal 

survey. 

41. Dr. Drazner documented that “It should be noted that the parents did bring in the twin 

sibling, who is being evaluated as well.” 

42. Plaintiffs voluntarily brought AB2 in to be evaluated because they were generally concerned 

that their children had a genetic disorder, not knowing that they were being accused of 

abusing their children. 
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43. At the time of this examination, both AB1’s and AB2’s alkaline phosphatase, AST, and ALT 

were elevated; there was no solid organ injury identified; the CT scan of the head was 

normal, and; neither child had bruising present. However, the CT of the abdomen and pelvis 

along with skeletal survey showed additional incidental fractures. 

44. Dr. Kelly Liker, Child Advocacy Specialist, was consulted to evaluate Plaintiffs and the 

children for the already-established conclusions of inflicted trauma. 

45. Dr. Liker reviewed the children’s medical records from Miami Valley, but she did not speak 

to any of the doctors that cared for AB1 and AB2. 

46. Dr. Liker documented patient history from both Plaintiffs separately. 

47. Dr. Liker also did a physical examination of AB1 and AB2. 

48. Arianna reported that she and her mother have a history of easy bruising but no known 

bleeding disorders. 

49. D’rontae reported that his grandmother has a history of osteoporosis with fractures. 

50. Dr. Liker concluded that a medical work-up was ongoing, but based on the information to 

date, the injuries were most consistent with child physical abuse on multiple occasions over a 

period of time. 

51. Although the evidence of AB1’s choking episode and blood on her mouth were clearly 

documented by the medical professionals who were present as being events of no concern, 

Dr. Liker documented both of those events as being associated with injuries that were 

inflicted at the times she claims the fractures were allegedly inflicted. 

52. Dr. Liker also noted concern for “Inconsistent history provided by Mother and Father for 

both current presentation and previous history.” Plaintiffs provided the same information for 

the events leading up to the presentation to DCH. The discrepancies noted were minimal and 
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could be logically explained. However, Dr. Liker used these “discrepancies” to support her 

allegations of abuse. 

MCCS and Juvenile Division Proceedings 

53. On June 1, 2021, Defendant Michelle Terry and Detective Conley informed Plaintiffs that 

MCCS was receiving emergency custody of the twins. 

54. On June 2, 2021, MCCS filed complaints for abuse and dependency against Plaintiffs. 

55. On June 3, 2021, the Montgomery County, Ohio, Court of Common Pleas, Juvenile Division, 

granted interim temporary custody to MCCS, and the twins were placed in foster care. 

56. Adjudication and Disposition hearings were scheduled for August 30, 2021.  However, 

MCCS could not proceed within the statutory time frame and requested the complaints to be 

dismissed without prejudice. The Juvenile Division granted the motion. 

57. On June 14, 2021, a second skeletal survey was done on both children at DCH. AB2’s results 

showed he had no new fractures. AB1’s results showed one healing fracture that was not seen 

on the first scan. 

58. Dr. Kelly Liker, DCH staff, and MCCS concluded that because neither child had additional 

fractures while in foster care, this confirmed abuse, even though an additional fracture was 

seen on the second skeletal survey for AB1.  

59. In June of 2021, Arianna asked MCCS if the twins could be examined by Dr. Marvin Miller, 

a geneticist at DCH. Dr. Liker and MCCS denied Arianna’s request. 

60. Arianna also requested that MCCS perform genetic testing on the twins, specifically, a 72-

panel bone fragility and fracture panel. Only one such genetic test was ever performed, for 

autosomal dominant osteogenesis imperfecta, by Dr. Apostolos Psychogios. 

61. Dr. Liker and MCCS decided that no further testing would be done. 
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62. On August 27, 2021, the complaints for abuse and dependency against Plaintiffs were refiled. 

63. On August 27, 2021, AB1 began to display symptoms of discomfort and continued to cry at 

every visit with Plaintiffs for nine weeks straight.  

64. Also on August 27, 2021, Arianna’s sister, Arielle Naylor, started the Interstate Compact for 

the Placement of Children (ICPC) process to receive placement for the children.  

65. On November 8, 2021, the twins were moved to their second foster care placement. 

Magistrate’s Adjudication and Disposition Hearings 

66. On November 18 and November 23, 2021, the adjudication and disposition hearings were 

held and heard by Magistrate Marshall Lachman. 

Dr. Ey’s Testimony 

67. During the hearing, Dr. Ey, the interpreting radiologist at DCH, testified as one of the State’s 

experts. Dr. Ey agreed that before making a determination that children are abused, it is 

important to examine the babies, talk to the family, look at their past medical records, and do 

other kinds of testing. 

68. Dr. Ey is not an expert in bone fragility issues. 

69. Dr. Ey did not examine the children nor did she speak to the parents. 

70. Dr. Ey did not review any of the medical records for either child. 

71. Dr. Ey did not order additional testing. 

72. Dr. Ey was also aware that neither child had any head injuries, they had no subdural 

hematomas, the CT scans of both children were normal ,and the abdominal and pelvic CT 

scan, which was only performed on AB1, showed no internal organ injuries. 

73. Dr. Ey was not aware that the children had no lacerations, had no retinal hemorrhaging, no 

bruising, and no bleeding because she did not examine either child. 
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74. Dr. Ey opined that her review of the X-ray results alone showed enough evidence to her that 

she could conclude that both children’s fractures were the result of nonaccidental trauma. 

75. Dr. Ey’s opinions rested heavily on literature that states that the location of posterior rib 

fractures are highly associated with inflicted trauma or child abuse. She stated that the 

posterior rib fractures are caused by a squeezing mechanism. 

76. The literature that Dr. Ey relied heavily upon is outdated and has been found to be inaccurate. 

77. Dr. Ey concluded that these children were abused prior to any investigation into other causes. 

Dr. Ey failed to remain current with the current literature as required for her position as the 

Chief of Radiology at DCH. 

Dr. Psychogios’s Testimony 

78. During the hearing, Dr. Apostolos Psychogios testified as one of the State’s experts. Dr. 

Psychogios performed one single autosomal dominant genetic test on the children, for 

osteogenesis imperfecta. 

79. Dr. Psychogios performed this test initially because the family history showed that a first 

degree relative (D’rontae – father) and a second degree relative (paternal great-grandmother) 

had a history of fractures. 

80. The autosomal dominant test was negative, but Dr. Psychogios stated that the negative result 

did not rule out a genetic basis for the findings because the children could have a pathogenic 

variation in a portion of the gene that was not included in the analysis or in a gene that was 

not included in the panel.  He also stated that in general, there could be a genetic explanation 

for the children’s fractures, he would just need to do more testing in order to figure that out. 

81. Dr. Psychgios testified that he would like to have the opportunity to perform a whole genome 

sequencing for the family in order to completely conclude the genetic work-up of the family. 
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82. Dr. Psychogios stated that it was troubling to him that there was a family history of fractures 

and that that information was very serious information that he could not ignore. 

83. Dr. Liker and MCCS refused to allow any additional testing to be conducted, even though 

Arianna specifically requested it in June of 2021. 

Dr. Liker’s Testimony 

84. During the hearing, Dr. Liker testified as one of the State’s experts. Dr. Liker specializes in 

general pediatrics and child abuse. She examined and assessed the children at DCH on May 

31, 2021. 

85. Dr. Liker opined that the children’s fractures were the result of inflicted injury during at least 

a couple of separate events over a period of time due to the presence of both recent and older 

healing fractures. 

86. Dr. Liker made this conclusion from limited data and was unwilling to evaluate the children 

further to conclusively exclude bone fragility in the twins. 

87. Dr. Liker was aware from examining the babies and reviewing their scans that the children 

had no lacerations, no bruising, no head injuries, no retinal hemorrhaging, no subdural 

hematomas, no bleeding, and no organ trauma. Neither child was in any acute distress. 

88. Dr. Liker testified that Plaintiffs were cooperative and answered all questions asked. 

89. Dr. Liker testified that the two incidents for AB1 were concerning for her and related them to 

possible incidents of abuse. 

90. Regarding the first incident, when AB1 had blood on her mouth, Dr. Liker associated it with 

possible trauma of something being forcibly place in AB1’s mouth. However, she testified 

she reviewed the ED visit of that event and admitted that treating physician Dr. Dunsky 

clearly stated that there were no signs of trauma. 
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91. Regarding the second incident that Dr. Liker associated with suspicions for abuse, when 

EMS was called for AB1 choking, the report again clearly stated that AB1 was examined and 

there were no concerns for her. 

92. Dr. Liker also opined that the children’s rib fractures were caused by someone forcibly 

squeezing them and that the fractures could not have happened by accident. 

93. Like Dr. Ey, Dr. Liker testified that posterior rib fractures are a well-established indicator for 

child abuse. 

94. Dr. Liker testified that is she is familiar with the literature “Evaluating Children with 

Fractures for Child Abuse,” and that in the literature it states the following: “[T]he presence 

of multiple fractures or fractures of different ages can be signs of bone fragility but should 

also evoke consideration of child abuse.” 

95. During the hearing, Dr. Liker is told that this literature also states the following: “Studies do 

not show that any particular fracture pattern can distinguish between abuse and non-abuse.” 

Furthermore: “[P]reexisting medical conditions and bone disease may make a child’s bones 

more vulnerable to fracture. Some conditions and bone disease may manifest skeletal 

changes such as metaphyseal irregularity and subperiosteal new bone formation.  These 

entities should be considered in different diagnosis of childhood fractures.” 

96. Dr. Liker admitted that she was unaware that the literature stated this. 

97. Just as Dr. Ey made her bias diagnosis, so did Dr. Liker by not considering all possibilities 

when observing bone fractures in the children. 

98. Dr. Ey and Dr. Liker both concluded abuse based upon limited data and outdated literature. 

99. Dr. Liker was also unwilling to perform additional genetic and other testing specifically 

requested by the family to rule out bone fragility issues. 
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Dr. Weiner’s Testimony 

100. During the hearing, Dr. Phyllis Weiner testified on Arianna’s behalf. 

101. Dr. Weiner is an expert in pediatrics, as well as child abuse and neglect cases. 

102. Dr. Weiner opined that there was no physical abuse and that the fractures were not 

clinically evident, but rather were “silent fractures,” meaning that they were present without 

clinical symptoms.  

103. Dr. Weiner opined that these silent fractures were caused by the twin’s fragile bones. 

There are compounding factors involved, one being that the twins were born prematurely at 

33 weeks, another being a Vitamin D deficiency in utero, and a third being that there is a 75 

percent probability that the twins have Elhers-Danlos syndrome. Finally, it is possible that 

the twins have osteogenesis imperfecta, as it has not been completely ruled out, although the 

most common forms have been. 

104. Dr. Weiner testified that she interviewed Plaintiffs for risk factors of abuse and she found 

none.  

105. Dr. Weiner testified that multiple medical providers examined the twins on several 

occasions and not one of them was concerned for fractures or any other signs of abuse. She 

stated that this is a key finding when fragile bones fracture because they fracture with 

minimal force, there is no surrounding soft tissue injury, they are nondisplaced, and they heal 

without incident. This is a hallmark of what is called “infantile rickets.” 

106. Dr. Weiner testified that infantile rickets do not have the same x-ray findings as rickets of 

later childhood. They have a telltale sign on special x-rays of the skull call lunacies, usually 

in the occipital area, and they have a very large anterior fontanel. 

107. These special x-rays were not performed on either child.  
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108. Infantile rickets are usually predicated on a lack of adequate vitamin D in intrauterine 

life. 

109. Arianna’s Vitamin D level was 12 ng/dl, which means the children’s levels were 

somewhere between six and eight, which is severely deficient. 

110. Dr. Weiner asserted that the pattern of posterior rib fractures was not associated with 

inflicted trauma. This has been studied, and it no longer stands the test of examination. 

Dr. Galaznik’s Testimony 

111. During the hearing, Dr. John Galaznik testified on Arianna’s behalf. 

112. Dr. Galaznik is an expert in pediatrics, with a specialty in child abuse and neglect cases. 

113. Dr. Galannik testified that osteopenia of prematurity, which is bone fragility from simply 

being born premature, is a very well recognized entity in the medial literature predisposing to 

fractures, specifically ribs and extremity metaphyseal changes as was present with the twins. 

114. Dr. Galaznik testified that among other things, he reviewed the x-ray images and he 

opined that with the twinning, the prematurity, and the Vitamin D deficiency, the x-ray 

findings in this case are entirely consistent with those recognized medical conditions of bone 

fragility. 

115. Dr. Galaznik stated that it is well recognized in the position statement of the American 

Pediatrics Committee on Child Abuse and Neglect of 2014, that osteopenia of prematurity is 

a recognized cause of multiple fractures. Rib fractures are usually going to be incidental 

findings. 

116. Dr. Galaznik stated that even with the second skeletal survey performed on June 14, 

2021, none of the fractures demonstrated obvious signs of significant callus, which would be 

expected through that area if they were true fractures (i.e., caused by abusive force). 
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117. Dr. Galaznik also stated that, upon observing the x-rays, there was callous without 

successfully bridging the callous (the fracture line). In the literature, it is called the looser 

zone, which can be a finding of metabolic bone disease. 

118. None of these finding were considered by Dr. Ey, Dr. Liker, nor any other professional at 

DCH. 

119. Dr. Galaznik also testified that a number of the posterior medial rib fractures in this case 

involved the lower ribs, which have no direct connection to the sternum at all. Those lower 

fractures could not have been caused by squeezing, and they are more indicative of a lifting 

upward and backward force on the upper abdomen, as one would normally lift a baby up. 

120. Dr. Galaznik stated that infants are usually carried by their ribs so the ribs are what take 

all the stress of force. Studies show that the force it takes to break a normal infant rib is two 

pounds. For premature babies, with Vitamin D deficiency and with fragile bones, the force 

needed is much less; barely any force at all. 

121. Dr. Galaznik further testified that the literature suggests that anyone who has at least 

three acute rib fractures from some kind of blunt force trauma to the chest has almost a 100 

percent incident of internal chest injury. So, it is really remarkable in these kinds of cases, 

where the child probably has 15, 20 plus fractures, no symptoms, and no evidence on any of 

the studies of any internal injuries inside the chest, again suggesting that these ribs are 

basically crumbling under minimal force and routine handling. 

122. Like Dr. Weiner, Dr. Galaznik stated that the clinical signs of infantile or perinatal rickets 

is not the same in older weight-bearing children with rickets. 
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123. Dr. Ey testified she ruled out rickets because there was no bowing of the legs. Dr. 

Galaznik testified that only weight-bearing children with rickets have bowing of the legs, not 

babies that are 10 weeks old with rickets. 

Michelle Terry’s Testimony 

124. During the hearing, Defendant Michelle Terry (Ms. Terry) testified on behalf of the State. 

125. Ms. Terry is a case worker at MCCS. 

126. Ms. Terry testified that Arianna had made several requests of the agency, including 

having them examined by Dr. Miller, having a 72-panel bone fragility and fracture panel 

performed, and requesting additional skeletal surveys, all which were ultimately denied by 

Dr. Liker. 

127. Ms. Terry stated that Plaintiffs were appropriately concerned about their children, 

especially AB1 who cried for nine weeks straight during visits. 

128. Still, the additional testing and skeletal surveys requested were denied. 

129. Ms. Terry testified that Plaintiffs have requested increased visitation time and Arianna 

continued to pump her breast milk for the twins the entire time they were in foster care.  

130. Ms. Terry confirmed that neither Plaintiff had any prior agency involvement and no 

criminal history. 

131. Plaintiffs were given case plans in August of 2021, and Ms. Terry reviewed the 

objectives of those case plans. 

132. Plaintiffs were to maintain their housing and income, they were to complete mental 

health and drug and alcohol assessments, they were to complete parenting classes, and they 

were to visit with the children regularly. 
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133. Ms. Terry testified that from the time she became involved with Plaintiffs on June 1, 

2021, they had adequate supplies for themselves and for the children in the home, and there 

were no safety concerns or hazards in the home. 

134. Ms. Terry testified that Plaintiffs maintained housing and income, completed their mental 

health assessments, completed the parenting classes, and attended all visits. 

135. Ms. Terry testified that at each observed visit, Plaintiffs were excited to see the children, 

they got them out their care seats right away, they fed the children, talked with them, and geo 

on the floor and played with them. 

136. After all of Ms. Terry’s testimony of Plaintiffs’ complete cooperation in completing 

every aspect of the case plan, she still stated that the MCCS was requesting that temporary 

custody be given to MCCS and not return the children to Plaintiffs. 

137. Ms. Terry testified that this decision was based upon the ongoing criminal investigation, 

which was opened due to reports of abuse and which can remain open for years and possibly 

indefinitely. 

138. Ms. Terry had no idea where the investigation process was nor when it would be 

concluded. She simply stated that in general, because there was a criminal investigation, 

MCCS would not agree to the children going home. 

139. Ms. Terry admitted to reading the Guardian ad Litem’s (GAL) report; that he represent ed 

the children’s best interest, and that his recommendation for the children was to return home 

with three months of protective supervision. 

140. Ms Terry, on behalf of MCCS, refused to accept the GAL’s recommendation and would 

only agree to MCCS receiving temporary custody of the children. 
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Magistrate Lachman’s Decision 

141. On November 24, 2021, Magistrate Lachman filed his decision for adjudication and 

disposition. (Ex. 1., Magistrate Marshall G. Lachman’s Decision and Judge’s Order dated 

November 24, 2021.) 

142. Magistrate Lachman found that MCCS did not establish by clear and convincing 

evidence that the children were abused per R.C. § 2151.031(B), (C), and (D), or that the 

children were dependent per R.C. § 2151.04(B), but he did find that the children were 

dependent per R.C. § 2151.04(C) because the children’s condition or environment was such 

as to warrant the State, in the children’s best interest, to assume guardianship at that time. 

(Ex. 1.) 

143. Magistrate Lachman’s decision was based upon all of the expert testimony and noted 

that, although the children did have numerous fractures, the fractures were nondisplaced, as 

explained by Dr. Weiner and Dr. Galaznik. (Ex. 2, Adjudication Hearing Before Magistrate 

Lachman, Transcript of Proceedings, November 23, 2021, pages 540-550.) 

144. Magistrate Lachman pointed out the fact that all experts agreed that the fractures were in 

different stages of healing, meaning that the injuries occurred on several occasions over a 

period of time, and none of the other medical professionals who examined the babies had any 

concern for the children. (Ex.2.) 

145. He also raised the concern that, although children should probably not be subjected to 

numerous x-rays on a regular basis, AB1 had been fussy and not acting well and yet, MCCS 

did not get another x-ray on her, so there was no way to tell if AB1 actually had any more 

fractures while in MCCS’s care. (Ex. 2.) 
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146. Magistrate Lachman also noted that Plaintiffs had completed their case plans for the most 

part. (Exs. 1, 2.) 

147. Concerning MCCS’s refusal to reunify the children based upon the criminal 

investigation, Magistrate Lachman reasoned that no one, including Ms. Terry, had any 

knowledge or control over how long the criminal investigation would stay open, and it had 

already been six months at that point. He stated that he had seen situations where the criminal 

cases were never formally closed. (Ex. 2.) 

148. Magistrate Lachman applauded Plaintiffs for doing everything that MCCS had been 

asked of them. (Ex. 2.) 

149. Magistrate Lachman stated that he would err on the side of caution and allow MCCS six 

months supervision, but he found no reason why the children could not return home to 

Plaintiffs. (Exs. 1, 2.) 

150. Magistrate Lachman stated that it was his position that Plaintiffs were able to adequately 

care for the children, which was consistent with the Guardian ad Litem’s recommendations. 

He therefore terminated the prior order granting interim custody to MCCS and returned 

custody to Plaintiffs. (Exs. 1, 2.) 

151. MCCS objected to the Magistrate Lachman’s order until the trial court could review the 

transcripts. 

Post-Disposition Events 

152. A stay order was in place, and the children did not return home to Plaintiffs, but they 

remained under the guardianship of MCCS. 

153. Both Plaintiffs filed motions to lift the stay and appealed Magistrate Lachman’s 

dependency ruling. 
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154. The trial court denied Plaintiffs’ motions to lift the stay as well as their appeals, and 

Plaintiffs remained without their children for five additional months until the trial court 

reviewed the transcripts of the Adjudication and Disposition hearings. 

155. Both Plaintiffs then filed motions for increased visitation with the children, to which 

MCCS objected. 

156. On December 30, 2021, Dr. Nora Vish told MCCS to move the children to a different 

foster care placement due to AB1 appearing malnourished. The medical recommendation for 

the children’s safety was not communicated to Plaintiffs and was not done until two months 

later. 

157. On February 15, 2022, the twins were finally moved to their third foster care placement. 

158. On Febuary 22, 2022, ICPC was approved for Arianna’s sister, Arielle Naylor. 

159. On March 10, 2022, AB1 was diagnosed with “failure to thrive,” due to being 

underweight and malnourished from the second foster care placement. 

160. On March 28, 2022, MCCS refused to allow the twins to be placed at Ms. Naylor’s home. 

161. In April 2022, AB2 arrived at visitation with an open wound on his head, which was 

bleeding, and the foster care family had no idea how he got it. 

162. On May 6, 2022, Judge Capizzi ruled on the review of transcripts. (Ex. 3, Judge Anthony 

Capizzi’s Final Appealable Order date May 6, 2022.) 

163. In his ruling, Judge Capizzi found that “AB1 and AB2 are within the definition of O.R.C. 

2151.031(C) and therefore adjudicated abused children.” 

164. Judge Capizzi relied heavily on the expert testimony of Dr. Liker, stating that an infant’s 

bones are affected directly by calcium, not the Vitamin D, and that Vitamin D levels are only 

relevant if the infant’s calcium is low. The children’s calcium levels were normal. 
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165. Judge Capizzi stated that the experts Dr. Weiner and Dr. Galaznik fell short because of 

Dr. Liker’s testimony that “calcium levels are the driving factor behind their bone health at 

this age and the uncontroverted evidence shows that, since birth, the children’s calcium 

levels have remained normal.” 

166. Dr. Weiner and Dr. Galaznik are both experts in pediatrics and child abuse and testified 

that Vitamin D deficiency in utero is a published cause of brittle bones predisposing children 

to fractures. 

167. Dr. Liker’s contradicted testimony was highly influential in Judge Capizzi’s decision. 

168. However, Judge Capizzi “reminds all parties that this finding of abuse is in no way an 

indication that either parent is responsible for the children’s injuries.” 

169. Judge Capizzi noted that “collectively, there was no clear or convincing evidence 

presented which suggests that either parent is the perpetrator of the abuse.” 

170. Judge Capizzi noted that both Plaintiffs acted appropriately by taking the children to the 

hospital when indicated and cooperating with hospital staff, law enforcement, and MCCS 

throughout the entirety of the matter. 

171. Judge Capizzi also stated “that as of November 2021, the perpetrator of the abuse had not 

been determined.” 

172. Judge Capizzi also found both children dependent under R.C. § 2151.04, which 

warranted the State’s intervention with the children. 

173. However, the court also found that it was “in the best interest of the children to return the 

children home to their parents with an order of protective supervision to the Agency for three 

months.” 
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174. Judge Capizzi noted all the reasons originally presented in the Magistrate’s Disposition 

hearing on November 23, 2021, that justified the children’s return to Plaintiffs, including the 

following: 1) Plaintiffs had completed their case plans, 2) the Guardian ad Litem had 

“observed that the parents have appeared appropriately concerned for their children and are 

willing to take whatever steps necessary to provide for their health and wellbeing,” and; 3) 

the Guardian ad Litem recommended the children be reunified with their parents. 

175. All of these facts were present at the original Adjudication and Disposition hearings in 

November of 2021. 

176. MCCS prolonged the reunification of the children without sufficient reason or evidence 

that the delay was in the children’s best interests. 

177. The facts of the case presented to both Magistrate Lachman and Judge Capizzi were 

unfair and biased to the advantage of MCCS. 

178. MCCS, Dr. Liker, and DCH failed to provide the requested additional medical care for 

the children once in the care of MCCS. 

179. Had the children been allowed to see the geneticist, Dr. Miller, received the 72-panel-

genetic testing, or received an additional skeletal survey, the evidence presented would have 

supported the metabolic bone condition the children suffered, thus presenting concrete 

evidence that the children were not abused. 

180. Plaintiffs were without their children AB1 and AB2 for the entire first year of their lives.  

The Expert Opinion of Dr. Michael F. Holick 

181. Michael F. Holick Ph.D., M.D., is currently the Professor of Medicine, Physiology, and 

Biophysics, emeritus chief of the section of Endocrinology, Diabetes, and Nutrition, former 

Director of the Bone Health Clinic, Director Ehlers Danlos Clinical Research Program, and 
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Director of the Vitamin D, Skin, and Bone Research Laboratory at Boston University 

Medical Center. (Ex. 4, Report of Michael F. Holick Ph.D., M.D., dated October 28, 2021.) 

182. Plaintiffs contacted Dr. Holick to provide his expert opinion in the matter relating to AB1 

and AB2. 

183. Dr. Holick noted that the Arianna did not take any Vitamin D during her pregnancy and 

that her Vitamin D on August 11, 2021, was 21 ng/mL, which is recognized by the Endocrine 

Society’s guidelines as being Vitamin-D deficient. 

184. Dr. Holick further noted that the twins were born prematurely, were placed in the 

neonatal intensive care unit, and it was unknown whether they received Vitamin D from their 

feedings. 

185. Dr. Holick noted that it was documented that Arianna solely breastfed the twins and did 

not supplement them with Vitamin D for the first two month of their lives. They were then 

supplemented with infant formula. Dr. Holick noted that the fractures were discovered when 

the twins were 11 weeks old, and their 25-hydroxyvitamin D concentrations were 25 and 26 

ng/mL. 

186. After having Plaintiffs complete an interview checklist and having a phone conversation 

with them, Dr. Holick determined that Arianna had joint flexibility and many of the physical 

and medical conditions associated with Ehlers Danlos syndrome (EDS). He determined that 

D’rontae also had joint flexibility and many of the physical and medical conditions 

associated with EDS, including feeling lightheaded when standing up quickly, being double-

jointed, spraining easily, scarring easily, bruising easily, and sweating profusely. 
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187. Dr. Holick concluded that based on the information obtained, they may have a genetic 

disorder of EDS hypermobility type that is associated with bone fragility and that it was 

possible that AB1 and AB2 may have acquired this condition from Plaintiffs. 

188. On October 12, 2021, Dr. Holick evaluated both Plaintiffs as potential research subjects 

in the General Clinical Research Unit of Boston University’s School of Medicine. 

189. Upon examination of Arianna, Dr. Holick confirmed that she had all of the symptoms 

that she had reported on the phone. In the clinical study, she presented with gray -blue sclera; 

doughy-textured skin with increased elasticity; significant hypermobility of her fifth digits, 

hands, wrists, elbows, knees, and was able to touch the floor with her palms, giving her a 

Beighton score of 9/9, which is characteristic of EDS, hypermobility type. In addition, she 

had a narrow palate and long arm, with an arm span to height ratio of 1.08, consistent with 

Marfanoid features, further consistent with EDS hypermobility type.  

190. Upon examination of D’rontae, Dr. Holick reported that he presented with gray sclera; 

dental crowding; doughy textured skin; significant hypermobility of his fifth digits, hands, 

wrists, elbows, and right knee, giving him a Beighton score of 7/9, which is characteristic of 

EDS, hypermobility type. In addition, he has atrophic scars and striae, narrow palate and long 

arm, with an arm span to height ratio of 1.056, consistent with Marfanoid features, further 

consistent with EDS, hypermobility type. 

191. Dr. Holick reported that during his almost 40 years working as a clinician,, he treated 

over 25,000 patients with metabolic bone disease in his practice, focusing only on calcium, 

Vitamin D, and bone metabolism, including Osteogenesis Imperfecta and EDS. 

192. Dr. Holick states that the literature clearly reports that patients with EDS/hypermobility 

syndrome have lower bone density, reduced bone quality and are at higher risk for fracture 
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193. Dr. Holick further states that it is his professional opinion that if adults with this genetic 

disorder are at higher risk for fragility fractures and easy bruisability, then infants with this 

genetic disorder likely are also at high risk for frangility fractures and bruises/bleeding 

disorders with normal handling or minimum trauma.  

194. Regarding the foregoing hypothesis, Dr. Holick states the following: 

In recent years, I have researched this hypothesis and evaluated and followed families in 

a clinical setting looking at their history of Ehlers Danlos Syndrome. Relevant here and 

of professional concern to me, I have followed families where I have diagnosed adult 

patients or evaluated in research setting adult subjects with Ehlers Danlos Syndrome and 

then evaluated, also in a research setting, their children for possible Ehlers Danlos 

syndrome as well. I published my findings in a well-respected peer-reviewed journal; 

Multiple fractures in infants who have Ehlers Danlos/hypermobility syndrome and or 

Vitamin D deficiency: A case series of 72 infants whose parents were accused of child 

abuse and neglect. Of the 72 cases, 93% were documented to have evidence for Ehlers 

Danlos syndrome and the other 7% were found to have severe vitamin D deficiency. 

195. Based on the clinical history provided by Plaintiffs and on the physical examination done 

on them as potential research subjects, Dr. Holick concluded that Plaintiffs likely have EDS 

hypermobility type. Therefore, it is his professional opinion that there is a 75 percent chance 

that AB1 and AB2 have acquired this genetic disorder from both parents. This genetic 

disorder is associated with both skeletal and vascular fragility. 

196. In addition, Dr. Holick concluded that it was possible that the children’s unexplained 

fractures were caused by a Vitamin D deficiency at birth which caused infantile rickets. 

197. Therefore, Dr. Holick concluded that the combination of EDS, which increased the risk 

for fragility fractures, along with Vitamin D deficiency, which also increases the risk for 

fragility fractures, would put the children at a high risk of fracture with minimum trauma, 

including normal handling. As such, this would be the more likely explanation for the 

children’s history of fractures rather than nonaccidental trauma. 
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CAUSES OF ACTION 

DR. KELLY LIKER: 

COUNT I: NEGLIGENCE 

198. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

199. Defendant Dr. Kelly Liker owed her patients and Plaintiffs the duty to exercise the degree 

of skill, care, and diligence an ordinarily prudent health care provider would have exercised 

under like or similar circumstances. 

200. Defendant Dr. Kelly Liker breached her duty by failing to exercise the requisite degree of 

skill, care, and diligence that an ordinarily prudent health care provider would have exercised 

under same or similar circumstances through, among other things, negligent diagnosis, 

medical mismanagement, including, but not limited to, assuming child abuse of AB1 and 

AB2 before exhausting all medical diagnoses, refusing additional testing, refusing to allow 

the children to see the geneticist, Dr. Miller, refusing scans for both AB1 and AB2, and 

providing improper follow-up care addressing Plaintiffs’ concerns. 

201. As a direct and proximate result of the aforementioned negligence and deviation from the 

standard of care on the part of Defendant Dr. Kelly Liker, Plaintiffs sustained all damages 

requested in the Prayer for Relief. 

COUNT II: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

202. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

203. Defendant Dr. Kelly Liker’s conduct as described above was intentional and reckless. 

204. Defendant Dr. Kelly Liker’s behavior is outrageous and offends against the generally 
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accepted standards of morality. 

205. Defendant Dr. Kelly Liker’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

206. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

207. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

208. Defendant Dr. Kelly Liker’s conduct as described above was negligent. 

209. Defendant Dr. Kelly Liker’s conduct was outrageous and offends against the generally 

accepted standards of morality. 

210. Defendant Dr. Kelly Liker’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

211. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

DR. ELIZABETH EY: 

COUNT I: NEGLIGENCE 

212. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

213. Defendant Dr. Elizabeth Ey owed her patients and Plaintiffs the duty to exercise the 

degree of skill, care, and diligence an ordinarily prudent health care provider would have 



29 
 

exercised under like or similar circumstances. 

214. Defendant Dr. Elizabeth Ey breached her duty by failing to exercise the requisite degree 

of skill, care, and diligence that an ordinarily prudent health care provider would have 

exercised under same or similar circumstances through, among other things, negligent 

diagnosis, medical mismanagement, including but not limited assuming child abuse before 

exhausting all medical diagnoses and concluding inflicted trauma based on radiographic 

images alone. 

215. As a direct and proximate result of the aforementioned negligence and deviation from the 

standard of care on the part of the Defendant Dr. Elizabeth Ey, Plaintiffs sustained all 

damages requested in the Prayer for Relief. 

COUNT II: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

216. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

217. Defendant Dr. Elizabeth Ey’s conduct as described above was intentional and reckless. 

218. Defendant Dr. Elizabeth Ey’s behavior is outrageous and offends against the generally 

accepted standards of morality. 

219. It was the proximate and actual cause of Plaintiffs’ psychological injuries, emotional 

injuries, mental anguish, suffering, and distress. 

220. Plaintiff suffered severe distress and anguish so serious and of a nature that no reasonable 

man or woman would be expected to endure. 

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

221. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 
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222. Defendant Dr. Elizabeth Ey’s conduct as described above was negligent. 

223. Defendant Dr. Elizabeth Ey’s conduct was outrageous and offends against the generally 

accepted standards of morality. 

224. Defendant Dr. Elizabeth Ey’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

225. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

DAYTON CHILDREN’S HOSPTIAL 

COUNT I: NEGLIGENCE 

226. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

227. Defendant DCH, through its nursing staff and staff physicians, owed its patients and 

Plaintiffs the duty to exercise the degree of skill, care, and diligence an ordinarily prudent 

health care provider would have exercised under like or similar circumstances. 

228. Defendant DCH breached this duty by failing to exercise the requisite degree of skill, 

care, and diligence that an ordinarily prudent health care provider would have exercised 

under the same or similar circumstances through, among other things, negligent diagnoses, 

medical mismanagement and mistreatment, refusing additional testing, refusing to allow the 

children to see the geneticist, Dr. Miller, refusing scans for both AB1 and AB2, and 

providing improper follow-up care addressing Plaintiffs’ concerns. 

229. As a direct and proximate result of the aforementioned negligence and deviation from the 

standard of care on the part of Defendant DCH, Plaintiffs sustained all damages requested in 
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the Prayer for Relief. 

COUNT II: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

230. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

231. Defendant DCH’s conduct as described above was intentional and reckless.   

232. Defendant DCH’s behavior was outrageous and offends against the generally accepted 

standards of morality. 

233. Defendant DCH’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, and distress, and other 

damages listed in the Prayer for Relief. 

234. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

235. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

236. Defendant DCH’s conduct as described above was negligent. 

237. Defendant DCH’s conduct was outrageous and offends against the generally accepted 

standards of morality. 

238. Defendant DCH’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, and distress, and other 

damages listed in the Prayer for Relief. 

239. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 
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COUNT IV: VICARIOUS LIABILITY 

240. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

241. At all relevant times, Defendants, Dr. Kelly Liker and Dr. Elizabeth Ey, were agents 

and/or apparent agents of Defendant DCH.  Defendants, Dr. Kelly Liker and Dr. Elizabeth 

Ey, were employees of Defendant DCH.  

242. Defendant DCH actively held itself out to the public and to Plaintiffs as a highly 

reputable provider of medical services. 

243. Plaintiffs looked to Defendant DCH in particular as the provider of the medical services 

received as opposed to simply going to Defendant DCH as the site where Defendants, Dr. 

Kelly Liker and Dr. Elizabeth Ey, would care for her. Therefore, Plaintiffs had a right to 

assume and expect that treatment was being rendered through Defendant DCH and that any 

negligence associated therewith would render Defendant DCH liable. 

244. During the care and treatment of the children, Defendants, Dr. Kelly Liker and Dr. 

Elizabeth Ey, were acting within the scope of their employment and/or agency, real or 

apparent, with Defendant DCH. 

245. Defendant DCH is responsible and vicariously liable for harm caused by acts of its agents 

and apparent agents and is therefore responsible for the acts of Defendants, Dr. Kelly Liker 

and Dr. Elizabeth Ey, as alleged in this Complaint, including all the counts asserted against 

Defendants, Dr. Kelly Liker and Dr. Elizabeth Ey, directly. 

MICHELLE TERRY 

COUNT I: NEGLIGENCE 

246. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 
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herein. 

247. Defendant Michelle Terry owed Plaintiffs the duty to exercise the degree of skill, care, 

and diligence an ordinarily prudent case worker would have exercised under like or similar 

circumstances. 

248. Defendant Michelle Terry breached her duty by failing to exercise the requisite degree of 

skill, care, and diligence that an ordinarily prudent case worker would have exercised under 

the same or similar circumstances through, among other things, refusing to allow AB1 and 

AB2 to be evaluated by the geneticist, Dr. Miller, at Defendant DCH; refusing to allow 

additional genetic testing; refusing to allow additional scans for AB1 and AB2 while in 

MCCS’s care, even with clinical indication to do so; objecting to the reunification of AB1 and 

AB2 with Plaintiffs; making no reasonable effort to reunify the family and, in fact, prolonging 

the reunification an additional six months with no valid cause; allowing AB1 and AB2 to stay 

in an unsafe environment after Dr. Vish informed Ms. Terry and MCCS of the harm, and; 

refusing to place AB1 and AB2 with Arianna’s sister, Ms. Naylor, who was an approved foster 

care parent. 

249. As a direct and proximate result of the aforementioned negligence and deviation from the 

standard of care on the part of Defendant Michelle Terry, Plaintiffs sustained all damages 

requested in the Prayer for Relief. 

COUNT II: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

250. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

251. Defendant Michelle Terry’s conduct as described above was intentional and reckless. 

252. Defendant Michelle Terry’s behavior is outrageous and offends against the generally 
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accepted standards of morality. 

253. Defendant Michelle Terry’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

254. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

255. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

256. Defendant Michelle Terry’s conduct as described above was negligent. 

257. Defendant Michelle Terry’s conduct was outrageous and offends against the generally 

accepted standards of morality. 

258. Defendant Michelle Terry’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

259. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

MONTGOMERY COUNTY CHILDREN SERVICES 

COUNT I: NEGLIGENCE 

260. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

261. Defendant Montgomery County Children’s Services (MCCS) owed Plaintiffs the duty to 

exercise the degree of skill, care, and diligence an ordinarily prudent children’s services 



35 
 

agency would have exercised under like or similar circumstances. 

262. Defendant MCCS breached its duty by failing to exercise the requisite degree of skill, care, 

and diligence that an ordinarily prudent children’s services agency would have exercised under 

the same or similar circumstances through, among other things, refusing to allow AB1 and 

AB2 to be evaluated by the geneticist, Dr. Miller, at Defendant DCH; refusing to allow 

additional genetic testing; refusing to allow additional scans for AB1 and AB2 while in 

MCCS’s care, even with clinical indication to do so; objecting to the reunification of AB1 and 

AB2 with Plaintiffs; making no reasonable effort to reunify the family and, in fact, prolonging 

the reunification an additional six months with no valid cause; allowing AB1 and AB2 to stay 

in an unsafe environment after Dr. Vish informed Ms. Terry and MCCS of the harm, and; 

refusing to place AB1 and AB2 with Arianna’s sister, Ms. Naylor, who was an approved foster 

care parent. 

263. As a direct and proximate result of the aforementioned negligence and deviation from the 

standard of care on the part of Defendant MCCS, Plaintiffs sustained all damages requested 

in the Prayer for Relief. 

COUNT II: INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

264. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

265. Defendant MCCS’s conduct as described above was intentional and reckless. 

266. Defendant MCCS’s behavior is outrageous and offends against the generally accepted 

standards of morality. 

267. Defendant MCCS’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 
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damages listed in the Prayer for Relief. 

268. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

COUNT III: NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

269. Plaintiffs incorporate by reference the allegations contained above as if fully rewritten 

herein. 

270. Defendant MCCS’s conduct as described above was negligent. 

271. Defendant MCCS’s conduct was outrageous and offends against the generally accepted 

standards of morality. 

272. Defendant MCCS’s conduct was the proximate and actual cause of Plaintiffs’ 

psychological injuries, emotional injuries, mental anguish, suffering, distress, and other 

damages listed in the Prayer for Relief. 

273. Plaintiffs suffered severe distress and anguish so serious and of a nature that no 

reasonable man or woman would be expected to endure. 

COUNT IV: VICARIOUS LIABILITY 

274. At all times relevant, Defendant Michelle Terry was an agent and/or an apparent agent of 

Defendant MCCS. Defendant Michelle Terry was an employee of Defendant MCCS. 

275. Defendant MCCS actively held itself out to the public and Plaintiffs as a highly reputable 

provider of children and family services providing protective care. 

276. Plaintiffs looked to Defendant MCCS in particular as the provider of the children services 

received as opposed to simply believing this was a site where Defendant Michelle Terry 

operated independently. 
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277. Therefore, Plaintiffs had a right to assume and expect that the services being rendered 

through MCCS and any misconduct associated therewith would render MCCS liable. 

278. During the care and treatment of the children, Defendant Michelle Terry was acting 

within the scope of her employment and/or agency, real or apparent, with Defendant MCCS. 

279. Defendant MCCS is responsible and vicariously liable for harm caused by acts of its 

agents and apparent agents and is therefore responsible for the acts of Defendant Michelle. 

Terry alleged in this Complaint, including all the counts asserted against Defendant Michelle 

Terry directly. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs request and seek justice in the form and procedure of a jury, verdict, 

and judgment against Defendants on all claims for the following damages:  

280. Past medical bills;  

281. Future medical bills; 

282. Lost income and benefits; 

283. Lost future income and benefits; 

284. Loss of ability to earn income; 

285. Past pain and suffering and mental anguish; 

286. Future pain and suffering and mental anguish; 

287. Plaintiffs seek a finding that their injuries are catastrophic under R. C. § 2315.18; 
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288. All incidental costs and expenses incurred as a result of their injuries;  

289. The damages to their credit as a result of their injuries; 

290. Punitive damages; 

291. Costs; 

292. Attorneys’ fees; 

293. Interest; 

294. All property loss; 

295. All other relief to which Plaintiffs are entitled, including R.C. § 1345.01. 

Based upon the itemization of damages, the damages sought exceed the minimum jurisdictional 

amount of this Court, and Plaintiffs seek in excess of $25,000. 

 

Respectfully submitted, 

 

 

/s/Glenn Feagan 

 

Glenn Feagan (0041520) 

5247 Madison Pike  

Independence, Ky 41051 

Phone: (859) 363-1900 

Mobile: (610)952-8259  

Fax: (859) 363-1444 

 

Counsel for Plaintiffs 
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JURY DEMAND 

 

Plaintiffs make a demand for a jury under all claims. 

 

/s/Glenn Feagan 

Glenn Feagan 

 

 

 

 






















































































































